
STATE OF NEId YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

A.  T .  Korbars  Restaurant

for Redeterminat ion of a Def ic iency or a

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax law

f o r  t h e  P e r i o d  6 l I / 7 3  -  5 / 3 1 1 7 6 .

ATFIDAVIT OF I{AIIING

Revision

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

6th day of June, 1980, he served the within not ice of Determinat ion by mai l  upon

A.  T .  Korbars  Restaurant ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,  by  enc los ing

a true copy thereof in a securely sealed postpaid $rrapper addressed as fol lows:

A.  T .  Korbats  Restaurant
10 Lake Ave.
Binghamton, NY 13905

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

6th day of  June,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NBW YORK
STATE TAX COMMISSION

In the Hatter of  the Pet i t ion

o f

A.  T .  Korba 's  Restaurant .

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  6 1 1 / 7 3  -  5 1 3 1 1 1 6 .

AT'FIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

6th day of June, 1980, he served the within not ice of Determinat ion by mai l  upon

Gerard A. Navagh the representative of the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Mr. Gerard A. Navagh
420 Lexington Ave.
New York,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before rne this

6th day of June, 1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12221

June 6,  1980

A.  T .  Korbats  Restaurant
10 lake Ave.
Binghamton, NY 13905

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review aL the administrat ive level,
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Gerard A. Navagh
420 Lexington Ave.
New York ,  NY 10017
Taxing Bureau' s Representative



STATB OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

A. T. KORBAIS RESTAI]RANT DECISION

for Revision of
Refund of Sales
Art ic les 28 and
the Period June
1 9 7 6 .

a Determinat ion or for
and Use Tax under
29 of the Tax Law for
1 ,  1973 th rough May 31 ,

Pet i t ioner ,  George Korba d lb la  Korba 's  Restaurant ,  (named here in  as

"A.  T .  Korbars  Restaurant " ) ,  10  Lake Avenue,  B inghamton,  New York  13905,  f i led

a pet i t . ion for revision of a determinat ion or for refund of sales and use tax

under Art ic les 28 and 29 of the Tax Law for the period June 1, L973 through

May 31 ,  7976 (Fi le No. 17572).

A formal hearing was held before Jerome M. Hesch, Hearing Off icer,  at  the

off ices of the State Tax Commission, Bui lding l l9,  State Canpus, A1bany, New

York ,  on  Ju ly  11 ,  1979 and August  28 ,  1979.  Pet i t ioner  appeared by  Gerard  A.

Navagh, Esq. The Audit  Divis ion appeared by Peter Crotty,  Esq. (Patr ic ia L.

Brumbaugh,  Esq.  ,  o f  counse l ) .

ISSUES

I. l . Ihether addit ional sales tax was due for the twelve calendar quarters

a t  i s s u e .

I I .  Idhether the Not ice of Determinat ion and Demand for Paynent of Sales

and Use Taxes Due was t imelv issued.

FINDINGS OF FACT

1. 0n SepLember 16, 7976, pursuant to an audit ,  the Audit  Divis ion

issued a Not ice of Determinat ion and Demand for Paynent of Sales and Use Taxes

Due aga ins t  pe t i t ioner ,  A .  T .  Korbars  Restaurant ,  in  the  amount  o f  $61504.40 ,
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p lus  penar ty  and in te res t  o f  $2r49r .93 ,  fo r  a  to ta l  o f  $81996.33  fo r  the

per iod  June 1 ,  L973 th rough May 31 ,  1976.

2, George Korba is the proprietor of Korba's Restaurant in Binghamt.on,

New York. The restaurant has three classes of sales to which the sales tax is

app l icab le .

3. First ,  c igarettes are sold from a vending machine. The pr ice for

each pack  inc ludes  sa les  tax .

4. Second, beer and l iquor (wines are classi f ied under l iquor) are sold

at the bar under unit  pr ic ing, i .e.  Lhe stated pr ice includes sales tax. The

total  for each bar sale is rung on the cash register.  The cash register does

not separately sLate sales tax. No guest checks are prepared for bar sales.

5 .  Th i rd ,  food and beverages  are  so ld  a t  tab les  serv iced  by  wa i t resses .

A guest check and a dupl icate are prepared for al l  orders at each tabIe. The

dupl icate is given to the ki tchen for the ordering of food. Al l  bar charges

for beer and l iquor are recorded on the back of the guest check by the cash

register and the total  for beverages is entered on the front of  the guest

check under the total  for food. The subtotal  on the guest check given to a

customer represents the sum of the charges for food and beverages. The sales

tax for both food and beverages is separately stated as one i tem on the guest

check. The total  charge on the guest check includes food, beverages and sales

tax. Only the charges on the guest check for food and beverages are rung on

the cash register.  The amount of sales tax is not rung on the cash register.

The cash register does not date the guest checks and the waitresses general ly

do not date them.

6, The dupl icaLes given to the ki tchen are only used to maintain control

over food leaving the kitchen. They were not used to verify whether the

corresponding guest checks were rung on the cash register.
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7. The restaurant maintains no records as to how many books of guest

checks are issued and used. There is no attempt to match the guest checks to

the cash register tapes. Voided guest checks are thrown away. Since the

guest checks were not dated, i t .  would have been impossible for the auditor to

match Lhe guest checks against the register tapes. Therefore, the auditor

could not have veri f ied whether al l  guest checks were recorded on the register

tapes .

B.  The cash ie r  a t  the  reg is te r  i s  genera l l y  Mrs .  Korba.  The bar tender ,

and occas iona l ry  a  wa i t ress ,  a lso  hand le  cash a t  the  reg is te r .

9. Sales taxes attr ibutable to purchases of food, beer and l iquor are

determined by Mr. Korba at the end of each business day. He obtains fron the

cash register the total  sales for food, beer and l iquor for each day and

mult ipl ies these totals by seven percent (7"D. The total  sales for each

category and the sales tax deterninat ions are entered on a worksheet.  A

separate worksheet is maintained for each month.

10. A bookkeeper prepares a sales ledger at the end of each month from

the worksheet maintained by Mr. Korba. The ledger l ists separate dai ly sales

for food, beer and l iquor and totals for the month are taken. The bookkeeper

uses the dai ly sales tax f igures prepared by Mr. Korba and sales taxes for

cigarettes to prepare the quarter ly sales tax returns.

11. A11 employees are provided with one meal a day from the ki tchen. An

employee is charged one do11ar ($1.00) for each meal.  The Korbas consume most

of their  meals at their  restaurant and frequent ly take food home. Not al l  of

the foods purchased are served because of some spoi lage and waste. No test imony

was offered as to the number of meals served to employees or personal ly consumed

by the Korbas. No est imates were made as to the amount of spoi lage or waste.

The business records do not contain any information as to spoi lage and waste
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or meals served to employees and the Korbas.

L2. A two-day audit was commenced on JuLy 26, L976 by an auditor from the

Audit  Divis ion. The audit  covered the three-year period from June 1, L973

through Uay 31 ,  1976.

13. The auditorrs f i rst  step was to randomly examine a few cash register

tapes to ver i fy that the total  sales for food, beer and l iquor appearing on

the tapes were properly ref lected in the monthly ledgers prepared by the

bookkeeper.  The auditor did not examine the guest checks. He assumed al l

guest checks retained by the applicants and available for his examination had

been rung on the cash register and appeared on the register tapes.

74. The auditor computed an average markup for each of the three categories

of sales based on the purchases and sales recorded in the restaurant 's books.

The books reflected an average narkup for the three years under examination of

I41% for beer,  L63% for l iquor and 58% for food. The auditor was of the

opinion the markup for food was on the low side.

15. The auditor then ini t iated a procedure designed to ver i fy the accuracy

of  the  sa les  f igures  repor ted  in  the  bus iness 'books .  A  th ree-month  tes t

period, f rom December 1, 1975 through February 29, L976, lyas selected for the

tes t  check .

16. A weighted-average markup was obtained for a three-rnonth test per iod.

The procedure used for beverages incorporated a 15fr spi l lage factor.  This

procedure involved an examinat ion of al l  purchases and resulted in an est imate

of the maximum number of dr inks that could be sold. Using the pr ices suppl ied

by Mr. Korba on a bar factsheet the auditor arr ived at a sales f igure for that

number of dr inks. A comparison of these sales f igures with the cost of  the

beverages resulted in a 129' [  markup for beer and a 176% markup for l iquor.
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17. A three-month weighted-average markup was obtained for food. Mr. Korba

suppl ied the auditor r t r i th f igures for the average weight for each main dish.

Using the total  weight of al l  main dish purchases the auditor determined the

number of main dishes avai lable for sale and the cost of  each main dish. The

cost of each main dish was increased by a "burden factorf '  of  32.40/".  This

burden factor was based on a f inding that 32,4% of al l  purchases for food were

for associated groceries and condiments. The cost of  each rnain dish, adjusted

by the burden factor,  was compared to menu pr ices in effect.  dur ing the test

period to arr ive at a markup for each main entree on the menu. The weighted-

average markup for food during the test check period was 115o/.

18. The auditor concluded that the higher test check markup for food as

compared to Lhe markup obtained from the books indicated that not al l  sales

vrere recorded on the books.

19. The auditor appl ied the test check markups for food, beer and l iquor

to the purchases of food, beer and l iquor made during the three years under

audit  to arr ive at a determinat. ion for sales greater than the amounts report .ed

on the  books .

24. In determining the total  number of meals that were avai lable for

sale, the auditor made no al lowance for meals consumed by employees and the

Korbas or for waste and spoi lage of the rnain dish port ions. The burden factor

onry makes an al lowance for associated groceries and condiments.

CONCIUSIONS OF TAI,I

A. That an auditor cannot use external indicies to ascertain the pet i t iorrer 's

sales i f  rel iable records are avai l" l t "  
"nA 

the exact amount of sales tax

could have been determined from those records. Matter of  Babylon Mi lk & Cream

c o .  v .  s t a t e  T a x  c o m m i s s i o n ,  5  A . D . 2 d  7 t 2  ( 1 9 5 7 ) ,  a f f ' d . ,  5  N . y . 2 d  7 3 6  ( 1 9 5 8 ) ;

Mat te r  o f  Char ta i r  Inc .  v .  S ta te  lax  Conrn iss ion ,  65  A.D.2d 44  (1978) .  (emphas is

supplied) .
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B.  That  i f  the  pe t i t ioner rs  records  are

vir tual ly impossible to ver i fy sales reported

external indicies mav be resorted to in order

supra; Matter of  Meyer v.  State Tax Commission,

C. That the auditor is al lowed to resort

the  accuracy  o f  pe t i t ioner 's  records .  Ho l land

(1es4) .

D. That the test check used by

information gathered from pet i t ionerts

auditor by pet i t ioner.

G. That appl icat ion of the

test check to purchases recorded

period was a reasonable method to

v .  G e r o s a ,  3 0 8  N . Y .  9 8 2  ( 1 9 5 5 ) .

no t  re l iab le ,  so  tha t  i t  i s

by pet i t ioner,  then use of

to  de termine sa les .  Char ta i r ,

61  A .D .2d  223  (1978 ) .

to external indicies to verify

v.  Uni t .ed States,  348 U.S.  12L

E. That the auditor was just i f ied in concluding that he could not determj.ne

pet i t ioner 's sales from avai lable records because the var iance between the

test check markup for food and the markup for food obtained from the purchase

and sa les  f igures  recorded on  pe t i t ioner 's  books  was s ign i f i can t .  There fore ,

the auditor can make an independent determination of sales.

F. That.  the use of a weighted average markup as appl ied to purchases

recorded on pet i t ioner 's books is a proper method to determine sales where

pet i t ioner rs  records  are  no t  re l iab le .  Gasper  v .  Commiss ioner ,  225 F .2d  284

( 6 t h  C i r .  1 9 5 5 ) .  T a x  l a w  9 1 1 3 8 ( a )

the auditor qras proper as i t  rel ied on

records and information suppl ied to the

markups obtained by use of the three-month

on pet i t ioner 's books for the ent ire three-yea.r

determine sales. Matter of  Hi l lman Periodica.Is

H. That the auditor was just i f ied in not examining the undated guest

checks because i t  was impossible to ascertain which recorded sales on the

register tapes they corresponded to and there were no records that would al low

the auditor to ascertain whether al l  of  the guest checks retained by pet i t ioner '
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represented  a l l  o f  the  res taurant  tab le  sa les .

I-  That once i t  is establ ished that the auditor 's independent determinat: ,on

of sales was permissible, the burden is upon pet i t ioner to show that this

determinat ion should be overturned. In meeting his burden of proof pet i t ioner

must show that the auditor 's procedures r^rere erroneous and must establ ish the

ex ten t  o f  the  er ro r .  Peop le  ex  re l .  Koh lman & Co.  v .  Law,  239 N.Y.  346 (L925) ,

J.  That pet i t ioner fai led to establ ish that the procedures used for

independent determinat ion of sales were unreasonable. Since pet i t ioner presented

no evidence as to the number of meals consumed by employees and pet i t ioner 's

family,  or as to the amount of waste and spoi lage, i t  was impossible for the

auditor to take these factors into account in reduci-ng the number of neals

avai lable for sale to customers. Had pet i t ioner establ ished the amount of the

purchases not avai lable for sale, he would have met his burden of proof of

showing the amount of the error in the audi- tor 's project ions. Therefore,

pe t i t ioner  has  no t  met  h is  burden o f  p roo f .  Kohrman & co . ,  supra .

K. That the issuance of the assessment on September 16, 1976 was not

bar red  by  the  th ree  year  s ta tu te  o f  r im i ta t ions .  Tax  Law $1147(b) .

t .  That al though the auditor did not take into account inventor ies of

food on hand at the beginning and end of the three-month test check, i t  was

reasonable to disregard inventor ies. The perishable nature of food means that

i t  general ly cannot be stockpi led. One can assume that al l  purchases during

the test per iod were used for sales during that per iod. Even i f  the auditor

had attempted to take inventor ies into account,  he could not have done so

because pet i t ioner did not supply him with that information and i t  was not

ob ta inab le  f rom the  bus iness t  records .

M. That the pet i t ion of A. T. Korbats Restaurant is denied and the



Notice of Determination and

issued September 16,  1976 is

DATED: Albany, New York

JUN 61980

-8-

Demand for Paynent of Sales and Use

susta ined.

STATE TAX COMMISSION

Taxes Due


